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NOTES AND COMMENTS. 



THE LEGALITY OF PROGRESSIVE TAXATION. 

The Supreme Court of Illinois, with but one dissenting voice, has 
affirmed the constitutionality of the progressive inheritance tax law of that 
State, and the case* has now been appealed to the Supreme Court of the 
United States for a determination of the question whether progressive taxa- 
tion is repugnant to the Fourteenth Amendment to the Federal Constitu- 
tion. The law in question was passed by the Illinois Legislature in 1895, and 
imposes a tax of one per cent, upon the excess above §20,000 received by each 
direct heir; two per cent, upon the excess above $2,000 inherited by each 
nephew, niece, uncle; aunt, or descendant thereof; and for more distant rel- 
atives and all others three per cent, of estates of from $500 to $10,000, four 
per cent, of estates of from $10,000 to $20,000, five per cent, of estates of from 
$20,000 to $50,000, and six per cent, of all exceeding $50,000. Thus where 
direct heirs and other near relatives are concerned the tax is not progressive 
in the usual sense of the word, though the generous deduction from each 
taxable legacy or distributive share in these cases really does make the per- 
centage of the whole claimed by the State greater when the amount is large. 

Aside from the intrinsic importance of the case, the Illinois decision is 
the more noteworthy because the court which rendered it has the reputation 
of being a very conservative body; for example, a factory law limiting the 
hours of labor for women was recently annulled by this court on the ground 
that it interfered with freedom of contract. It is also worthy of notice 
that the court refused to follow the decision of the Ohio Supreme Court, t 
which had declared unconstitutional a similar progressive tax on direct heirs. 
The two laws were of course examined with reference to two different State 
constitutions, but so far as there was any difference between the constitutions 
in that respect that of Illinois was less favorable to progressive taxation. The 
Ohio court found nothing in the constitution of that State to prevent the 
tax in question, except the seemingly irrelevant propositions that "all 
political power is inherent in the people," and that " government is insti- 
tuted for their equal protection and benefit"; while the Illinois constitution 
does require that a tax on a franchise or privilege shall be " uniform as to 
the class upon which it operates." The question was what was meant by a 
class, and how far the legislature might make its own classification. The 
court held that when the legislature levied a progressive tax at six different 
percentages, six classes were created, and that the tax was uniform as to 
each class. 

* Koohersperger v. Drake. 47 N. B. Reporter, 321. 
t State v. Ferris, 53 Ohio, 314. 
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Another line of reasoning based upon the law of inheritance also led up 
to the favorable decision. The court said in effect that the rights of inheri- 
tance and bequest being creations of statute law. the legislature might regu- 
late and impose conditio* s or burdens upon them; that to deny the right of 
the State to impose such burdens would be to deny itsjright to regulate the 
administration of estates. 

Arguments similar to both of these had been urged by the State in the 
Ohio case, but without avail, although the reasoning was equally applica- 
ble in both cases. It should be added, however, that the objections of the 
Ohio court were not wholly or even chiefly due to the progressive principle, 
as will be seen from the following language of the court : " The right to re- 
ceive the first twenty thousand dollars of an estate not exceeding that sum 
Is protected from taxation, while the right to receive the first twenty thou- 
sand dollars of an estate exceeding that sum is taxed the sum of two hun- 
dred dollars. This is not equal protection. Again, the right to receive fifty 
thousand dollars' worth of property of an estate not exceeding that sum is 
taxed five hundred dollars, while the right to receive fifty thousand dollars 
of an estate exceeding that sum is taxed seven hundred and fifty dollars. 
This is not equal protection." In other words, the court's first objection 
was concerned with the injustice resulting from the exemption, which might 
have been obviated by allowing a deduction of $20,000 from every direct in- 
heritance, as in Illinois. The second objection was to this particular kind 
of progressive taxation, and this, too, might perhaps have been obviated by 
making each percentage apply only to the excess above the next lower class. 
Then the first $50,000, or the first $70,000, or any other sum, would be taxed 
the same amount in every case. The court's language does not make it clear 
whether a progressive tax of this kind would have been upheld, but it at 
least suggests that it might have been ; and at any rate the tax would have 
been more equitable. Certainly the decision is not conclusive against this 
kind of progressive taxation, even in Ohio. 

What, now, are the prospects ofjthe Illinois law at the bar of the United 
States Supreme Court ? It is contended by the appellant that by this act 
the State of Illinois deprives persons of property without due process of law, 
denies to persons within its jurisdiction the equal protection of the laws, 
and abridges the privileges and immunities of citizens of the United States, 
all in violation of the first section of the Fourteenth Amendment. In deter- 
mining whether this section is applicable to any new case, it is necessary, as 
the Supreme Court itself has pointed out, to look at the purpose for which 
it was enacted. That purpose, as every one knows, was to raise the negroes 
to the status of citizenship and endow them with certain civil rights. In 
other words, it was proposed and adopted with the double purpose of defining 
citizenship and making permanent the essential features of the Civil R'ghts 
Act of 1866, which gave to negroes " the same right, in every State and Ter- 
ritory in the United States, to make and enforce contract!, to sue, be parties) 
and give evidence, to inherit, purchase, lease, sell, hold, and convey real and 
personal property, and to full and equal benefit of all laws and proceedings 
for the security of person and property, as is enjoyed by white citizens.'' 
Although the amendment is naturally in more general terms than the 
statute, the latter shows about what was meant by "the equal protection of 
the laws." And the history of the provision showed so plainly that it was 
intended tor the benefit of the negroes; that the Supreme Court long doubted 
whether any act not directed by way of discrimination against the negroes 
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as a class would ever be held to come within its purview.* In time, how- 
ever, its application was extended to discriminations against the Chinese, t 
and finally to matters having no connection with race or color, but coming 
strictly within the language of the amendment. 

But the application of the Fourteenth Amendment is still by no means 
so wide as is often assumed. In particular, the clause prohibiting the tak- 
ing of life, liberty, or property without due process of law, though it refers 
plainly enough only to sufficiency of legal procedure, has been appealed to 
as prohibiting all sorts of new or unusual legislation. Mr. Justice Miller, 
in the case of Davidson v. New Orleans,! called attention to the " strange 
misconception of the scope of this provision." He described the situation in 
the present case exactly when he went on to say : " It would seem, from the 
character of many of the cases before us and the arguments made in them, 
that the clause under consideration is looked upon as a means of bringing 
to the test of the decision of this court the abstract opinions of every un- 
successful litigant in a State Court of the justice of the decision against 
him, and of the merits of the legislation upon which such a decision may 
be founded." In like manner Mr. Justice Peckham has recently 8 written : 
"It was never intended that theCourt should, as the effect of the amend- 
ment, be transformed into a Court of Appeal, where all decisions of State 
Courts involving merely questions of general justice and equitable consid- 
erations in the taking of property should be submitted to this Court foe its 
determination." And he repeated the general rule laid down in the New 
Orleans case, that whenever a tax, assessment, servitude, or other burden 
is imposed upon property for the public use, and the law provides for a 
mode of confirming or contesting the charge in the ordinary courts of jus- 
tice, together with due notice to the persons affected or such proceeding as 
may be appropriate, the owner is not deprived of property without due proc- 
ess of law. 

The clauses concerning the privileges and immunities of citizens 
and the equal protection of the laws do not refer exclusively to 
legal procedure, but they have no application to the present case. Their 
meaning has already been defined by the Supreme Court. The privileges 
and immunities of citizens of the United States were enumerated 
in the Slaughter-House Cases, and more recently | a condensed definition has 
been given by Mr. Chief Justice Fuller, who says: " The privileges and 
immunities of citizens of the United States are privileges and immunities 
arising out of the nature and essential character of the national government, 
and granted or secured by the Constitution of the United States." The 
other clause is interpreted^ to mean simply " that no person or class of per- 
sons shall be denied the same protection of the laws which is enjoyed by 
other persons or other classes in the same place and under like circum- 
stances." 

The Court has been called upon to construe the Fourteenth Amendment 
in several cases in which questions of taxation were directly involved ; and 
it has become a well-established rule that the amendment does not prohibit 
classification by State legislatures on any reasonable basis. Mr. Justice 

* Slaughter House Cases, 16 Wallace, 36; Strauder v. W. Ta„ 100 V. S„ 803, 

t Yick Wo v. Hopkins, 118 U. S., 356. 

t 96 U. S , 97. 

g Fallbrook Irrigation District v. Bradley, 164 U. S., 112. 1 

HGiozza v. Tiernan. 1*8 U. S.. 667. 

1 Missouri v. Lewis, 101 U. S.. 22; Moore v. Missouri, 159 U. S., 873. 
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Bradley laid down the rale as follows :* " The provision . . . was not 
intended to prevent a State from adjusting its system of taxation in all 
proper and reasonable ways. It may, if it chooses, exempt certain classes of 
property from taxation at all, such as churches, libraries, and the property 
of charitable institutions. It may impose different specific taxes upon 
different trades and professions, and may vary the rates of excise upon 
various products ; it may tax real estate and personal property in a different 
manner ; it may tax visible property only, and not tax securities for pay- 
ment of money ; it may allow deductions for indebtedness, or not allow 
them. . . . We think that we are safe in saying, that the fourteenth 
Amendment was not intended to compel the State to adopt an iron rule of 
equal taxation." In the words of Mr. Justice Field, t " the amendment does 
not prevent the classification of property- for taxation." Mr. Chief Justice 
Fuller, in the opinion already quoted, stated the rule in the following 
words : " Nor in respect of taxation was the amendment intended to compel 
the State to adopt an iron rule of equality ; to prevent the classification of 
property for taxation at different rates ; or to prohibit legislation in that 
regard, special either in the extent to which it operates or the objects sought 
to be obtained by it. It is enough that there is no discrimination in favor of 
one as against another of the same class." Finally, Mr. Justice Lamar 
summed up the situation by declaring,} " This Court has repeatedly laid 
down the doctrine that diversity of taxation, both with respect to the 
amount imposed and the various species of property selected either for 
bearing its burdens or for being exempt from them, is not inconsistent with 
a perfect uniformity and equality of taxation in the proper sense of those 
terms ; and that a system which imposes the same tax upon every species of 
property, irrespective of its nature or condition or class, will be destruc- 
tive of the principle of uniformity and equality in taxation and of a just 
adaptation of property to its burdens." 

Progressive taxation, moreover, is no new thing to the national govern- 
ment; on the contrary, it has the force of precedent on its side. The 
federal house-tax of 1798 was progressive, ranging from two to ten mills on 
the dollar. Again, the income tax of the Civil War period was levied at 
progressive rates from 1868 till 1867 ; and this progressive tax was in opera- 
tion at the very time when the Fourteenth Amendment was proposed by 
Congress. Under these circumstances, if there had been the slightest 
intention of prohibiting progressive taxation it would have come out in the 
debates. Altogether, there seems very little likelihood that the Supreme 
Court will find progressive taxation unconstitutional. 

The importance of the case now pending can scarcely be overestimated. 
In the extent and permanence of its results it is of vastly more import- 
ance, for example, than Governor Black's annotated pocket veto of a similar 
progressive tax law in New York, which recently attracted so much atten- 
tion. An adverse decision would mean the prohibition of progressive 
taxation throughout the United States, and hence would annul not only the 
Illinois tax, but the inheritance tax of Missouri, the income tax of North 
Carolina, and the railroad taxes of several States ; and it would put a 
quietus upon any thorough-going reform of State taxation. On the other 
hand, a favorable decision will doubtless prove a powerful stimulus to the 

• Bell's Gap R. R. Co. v. Pennsylvania, 134 U. S., 232. 
1 Home Insurance Co. v. New York.,134 U. S., 594. 
X Pacific Express Co. v. Siebert, 112 U. S.,.339. 
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development of progressive taxation throughout the country. After such 
a decision by the highest court no State court will be likely to annul a 
similar act unless the State constitution very plainly requires all taxation 
to be proportional ; a vague generality in the bill of rights will not be 
considered sufficient. 

Max West. 



HOW TO REFORM OUR FINANCIAL SYSTEM. 

A convention was held in Indiana recently to discuss the question, how 
the United States could have a financial system which would secure the bill 
holder and furnish an adequate volume of currency for the needs of com- 
merce, and it was resolved to ask Congress to appoint a commission to investi- 
gate it, and President McKinley at the last session of Congress asked that 
this commission might be appointed. A law for that purpose passed one 
branch of Congress, but failed in the other. This action is possibly in 
the right direction, although by a great many people the problem is 
considered simple. I do not think a commission necessary to find out 
whether we need a financial system, and whether the bank notes shall 
be secured or not, or whether it shall be adequate in volume. It goes 
without saying that we do need such a system. If any class of people 
are to be inquired of as to what that system shall be, it seems to me It 
should be the bankers of the country. 

In asking an editor of a Texas paper not long since about this subject, 
and what he would do in relation to finances, he replied by asking the fol- 
lowing questions : "If you want a man to manage a newspaper, would you 
ask a man who had never been in a newspaper office to manage it?" "If you 
want to know about matrimony, would you ask a man who had never been 
married to tell you about it ? " "If you wanted to know about the financial 
question, would you ask a man who never had a dollar and did not know 
how to make one ? " 

Make it easy for the banks to lend money and their rates of interest 
will be low. If they can be permitted to use their securities, State and 
municipal bonds, in addition to their United States bonds, as collateral 
security for their circulating notes, it will be to their interest to «U> this, and 
it will enable them to lend money at a lower rate. 

The government can neither create nor lend money, but it has occasion 
frequently to borrow. During the last administration of Mr. Cleveland, 
the Treasury required large sums of money above the revenues collected, 
and it had to go upon the market to borrow it, and it was borrowed of the 
banks. 

Our National Bank Act with four amendments will supply a uniform 
circulating medium absolutely secured and of adequate volume for the 
needs of commerce. 

First: Let the national banks issue their circulating notes up to the par 
value of the government bonds which are deposited in the Treasury to secure 
them, and relieve them of ail federal taxation, except just enough to pay 
for the printing of their notes and the expenses of tne Comptroller's office. 

Second: Let the government fund its floating debt (including greenbacks, 
treasury notes, and silver certificates), and refund its bonded debt into three 
per cent, one hundred year bonds. 

Third: Should the time ever come when the United States bonds are in- 



